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NOTE. 


IP 


I  am  induced  to  reprint  the  following  articles  (which,  some 
years  since,  I  contributed  to  the  editorial  columns  of  the  Toronto 
*'  Leader")    in  consequence  of  the  resolutions  which  Mr.  Edward 
Blake,  Q.  C,  recently  moved  in  the  Ontario  Legislature,  on  the 
subject  to  which  they  refer.     They  were  written  before  the   first 
report  of  the  Commissioners  appointed  by  the  Queen  to  inquire 
into  the  operation  and  effect  of  the  present   constitution  of  the 
High. Court  of  Chancery  in  England,  and  the  other  Superiorcourts, 
was  promulgated  on  25th  March,  1869.     These  articles  and  that 
report  strictly  accord  with  Mr.  Blake's  resolutions.     Mr.  Sandfield 
Macdonald  was  urged  i..  1868  to  appoint  a  commission  to  enquire 
into  the  question  of  the  fusion  of  the  Courts,  and  he  then,  as  I 
understood,  promised  to  do  so.   I  am  glad  that  Mr.  Eiake  has'so  far 
succeeded  in  his  efforts,  as  to  induce  (he  quasi  lieform  Government 
of  Ontario  to  take  up  this  great  and  important  matter  of  reform ; 
and  a  wise  law,  in  accordance  with  Mr.  Blake's  resolutions,  I  regard 
as  one  of  the  deepest  responsibilities  of  the  Legislature  of  Ontario. 


RICHARD  SNELLING. 


Toronto,  30th  January,  18^1. 
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ARTICLES 


ON 


THE  COURT  OF  CHANCERY 


AND 


THE  FUSION  OF  LAW  AND  EQUITY. 


''Leader,''  February  29^A,  1863. 

None  will  dispute,  while  all  are  well  aware  of  the  great 
advantages  which  result  from  simplicity  in  judicial  estab- 
lishments.  Confining  to  a  limited  number  of  judges,  resi- 
dent at  the  seat  of  the  courts,  discussions  upon  questions  of 
law,  whilst  the  same  judges  on  their  several  circuits  preside 
over  the  trials  of  fact  before  juries  in  their  respective  coun- 
ties tends  at  once  to  produce  order  and  regularity 
in  process,  impartiality  in  the  trial  of  issues,  and  above 
all,  those  most  important  objects  in  the  administration 
of  justice,  uniformity  and  certainty  of  decision,  ^e 
are  fully  sensible,  on  the  other  hand,  that  numero^is  disad- 
vantages  e.vist,  in  every  country  that  ought  to  be  governed 
by  a  uniform  law  and  uniform  practice,  in  having  diiferent 
and  opposing  systems  of  jurisprudence-in  other  words  in 
sustaining  distinct  courts  for  the  administration  of  law  and 

^%l\o  not  say  that  on  investigation  it  will  be  found  that 
our  Court  of  Chancery  administered  as  a  Court  of  Equity 
isunsatistactory  or  that  its  practice  is,  oi  a  question  of  the 
actual  labour  employed,  in  proportion  more  expensive  han 
the  courts  of  common  law.  Its  judges  are  men  ot  high 
legal  acquirements  and  its  officers  for  the  most  part  ethe:en  t . 


But  no  one  will  deny  that  its  practice  is  essentially  different 
from  that  of  the  courts  of  law,  and  the  question  has  been 
raised  whether  any  good  reason  can  be  urged  why  its  prac- 
tice should  not  be  assimilated  to  that  of  the  courts  of 
common  law,  and  if,  as  a  distinct  court  it  is  necessary  to 
the  requirements  of  the  people.  It  is  unquestionably  ex. 
pensive  as  a  separate  establishment,  and  it  is  worth  consid- 
ering whether  the  defects  or  limited  jurisdiction  of  the 
common  law,  which  the  object  of  the  Court  of  Chancery  is 
to  remedy  and  redress,  can  be  so  regulated  by  the  Legisla- 
ture, that  by  a  simple  remodelling  of  the  courts  of  common 
law,  ample  aud  adequate  justice  to  the  public  can  be 
secured  in  the  courts  of  law  in  one  action  without  the  ad- 
ditional expense  of  recourse  to  a  Court  of  Equity. 

The  long  existence  of  any  institution,  and  the  attachment 
of  some  portions  of  the  community  to  it,  are  cogent  reasons 
for  preserving  it,  even  although  it  may  be  urged  by  advo- 
cates for  the  necessity  of  a  distinct  and  separate  jurisdiction 
in  equity  that  the  court  as  such,  is  possessed  of,  and  that  it 
bestows  that  perfection  of  justice  which  it  is  possible  to 
imagine  in  theory,  but  not  always  attainable  in  practice. 
The  establishment  of  one  court  of  civil  jurisdiction,  with 
the  certainty  that  the  same  rules  of  law  and  uniformity  of 
decision  will  be  secured,  combined  with  a  large  degree  of 
economy  in  procedure,  would  certainly  render  the  adminis- 
tration of  justice  highly  satisfactory  to  the  people  of  Ontario. 
If  the  question  of  necessity  and  convenience  were  question- 
able, no  man  of  sense  would  doubt  that  it  ought  to  be 
bestowed  in  favour  of  the  continuance  of  the  Court  of  Chan- 
cery as  a  separate  court,  because  every  man  of  sense  must 
know  that  it  is  morally  impossible  to  anticipate  all  the  con- 
sequences of  abolishing  an  institution.  But  is  the  question 
open  to  doubt  ?  Those  who  have  witnessed  the  progress  of 
the  Court  since  its  establishment  in  1837  have  not — certainly 
not  until  within  the  period  of  the  past  few  years — been 
aware  of  any  particular  energy  which  animated  it,  or  of 


any  particular  necessity  ■^'hich  demanded  its  existence  as  a 
separate  tribunal.  The  increase  of  population,  wealth  and 
production  necessarily  creates  more  frequent  demands  for 
legal  process  and  investigation  and  perhaps  for  a  more 
frequent  resort  to  this  Court ;  but  ^it  does  not  follow  that 
thereby  its  existence  as  such  is  a  greater  necessity  now  than 
heretofore,  or  that  equal  facility  and  despatch  in  the  adjust- 
ment of  quasi-eqaitMe  controversies  could  not  be  as  well 
secured  in  a  remodelled  Court  of  Common  Law  as  in  that 
of  the  existing  Court  of  Chancery.  It  has  become  a  mat- 
ter to  be  seriously  considered  whether  the  improvement  of 
the  .'present  jurisdiction  would  be  best  secured  by  the 
inauguration  ol  one  Court,  it  retaining,  however,  all  the 
advantages  which  are  peculiar  to  equitable  jurisdiction. 
This  assimilation,  we  apprehend,  is  possible  of  accomplish- 
ment by  a  general  statute  for  "  reforming  the  courts  of 
common  law  and  equity  ;"  removing  certain  defects  which 
are  common  to  both ;  and  creating  one  jurisdiction,  so  that 
the  rights  of  all  parties  to  the  litigation,  whether  they  be 
legal  or  equitable,  can  be  determined  in  one  suit. 

Whence  the  necessity  of  two  courts  ?  "Why  punish  the 
suitor  and  the  sued  by  driving  them  first  to  one  jurisdiction 
with  limited  and  inadequate  powers  to  afford  remedy  and 
relief,  and  thence  to  another  with  amplified  powers  to  dis- 
til natural  justice  ?  Why  the  expense  and  the  delay,  keeping 
them  in  the  miseries  of  litigation ;  sometimes  with  tardy, 
and  always  with  expensive  justice?  These  are  not  the 
times  for  extravagance.  England  is  becoming  more 
practical,  and  so  are  the  people  of  this  Province,  politically, 
commercially,  legally  and  constitutionally  every  day. 
True,  the  powers  of  the  Court  of  Chancery  are  strong  in 
their  remedial  effects ;  but  with  proper  remodelling  the  one 
court  of  universal  jurisdiction  in  civil  cases  can  be  equally 
as  strong,  and  we  think  too,  without  that  expense  of  pro- 
tection which  often  absorbs  the  whole  of  the  property  pro- 
tected.   The  expense  and  delay  of  the  Master's  office  is  very 


e 
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great.  Every  warrant,  every  certificate,  every  report,  every 
proceeding,  indeed,  carries  its  fee,  and  those  iees  are  heavy. 
The  disbursements  in  this  ofiice  are  out  of  all  proportion  to 
the  advantages  secured  to  the  suitor  and  the  sued — for  both 
Bhould  be  alike  considered — and  although  the  amount  of 
fees  is  carried  to  the  consolidated  fund,  the  system  is  bad. 
The  solicitor  gets  professional  charges  for  attending  to  these 
matters — warrants,  certificates,  reports  and  proceedings — 
but  his  fees  are  not  an  adequate  compensation  for  his  labours 
in  that  oflSce,  which  are  rendered  much  more  tedious  and 
laborious  by  the  defects  of  the  system  and  the  proceedings 
we  have  enumerated.  It  is  the  practice  to  proceed  by  a 
great  many  steps,  and  sometimes  with  much  delay.  It  is 
obvious  what  must  be  the  course  of  ligitation,  carried  on 
and  prosecuted  in  a  hosale  manner,  and  in  a  case  of  compli- 
cated circumstances.  Each  item  of  an  account  may  form 
the  subject  of  a  distinct  investigation,  and  very  frequently 
does  so,  with  its  adjuncts,  charge  and  sur  charge,  each  of 
which  may  be  supported  by  affidavits,  depositions  or  viva 
voce  examinations. 

A  very  useful  Act  was  passed  by  the  Imperial  Parliament 
a  few  years  since,  which  has  to  some  extent  been  acted 
upon  by  our  Chancery  Judges  in  Toronto  in  the  appoint- 
ment of  an  officer  called  the  Judge's  Secretary,  and  by 
which  all  Chamber  business  and  the  drawing  up  of  ordere 
and  decrees  made  by  the  the  Judges  in  Court  is  greatly 
facilitated,  and  in  this  respect,  and  to  this  extent,  practice 
rendered  uniform  and  certain,  as  well  by  the  nature  of  the 
office,  as  the  efficiency  of  the  officer.  The  Act  is  entitled 
"An  Act  to  abolish  tije  office  of  Master  in  Ordinary  of  the 
"  High  Court  of  Chancery,  and  to  make  provision  for  the 
"  more  speedy  and  efficient  disposal  of  business  in  the  said 
"  Court."  The  preamble  is  also  worthy  of  attention.  Tt 
recites,  "  That  proceedings  before  the  Master  are  attended 
"  with  great  delay  and  expense,  and  it  is  expedient  that  the 
"business  now  disposed  of  in  the  office  of  such  Master 


■^ 


^*  should  bo  transacted  by  and  under  the  more  immediate 
'*  direction  and  control  of  the  Judges  of  the  said  Court."  The 
office  of  Master  is,  however,  still  retained  as  an  essential 
part  of  the  machinery  for  the  administration  of  our  Court 
of  Chancery. 

As  to  the  one  court  of  universal  jurisdiction  in  civil 
cases ;  its  effect  may  be  briefly  set  forth.  A  suitor  who 
may  now  go  to  a  court  of  common  law  for  redress,  frequen- 
tly finds  that  it  is  incompetent  to  afford  him  the  relief  to 
which  he  is  entitled,  or  he  may  find  that  from  the  nature 
of  his  case  he  is  compelled  to  go  to  the  expensive  and  tardy 
court  of  equity  for  redress,  because  he  has  not  by  reason  of 
the  limited  jurisdiction  of  the  courts  of  law,  relief  in  those 
courts.  The  change  proposed  will  render  this  double  and 
expensive  litigation  unnecessary.  The  suitor  will  get  relief  in 
one  court  by  a  speedy  and  inexpensive  process.  Surely  this 
woula  be  a  step  in  the  right  direction,  and  it  is,  we  con- 
ceive an  obvious  principle  of  policy  and  convenience  that 
where  the  attainment  and  adjustment  of  civil  rights  and 
remedies  is  clearly  within  the  limits  of  one  tribunal  and 
attainable  in  one  suit,  by  simple  and  efficacious  means,  by 
an  easy,  direct,  cheap,  and  effectual  process,  it  must  con- 
duce to  the  material  prosperity  of  the  people,  lessen  litiga- 
tion and  promote  peace  instead  of  fostering  strife.  It  will 
not  be  said  of  the  Government  of  Ontario,  if  it  should  take 
up  this  question,  as  was  once  paid  in  the  same  particular  of 
"  practical"  England  that,  ''  it  was  obstinate  because  it 
*'  was  ignorant,  and  careless  because  it  was  not  attacked 
"  with  sufficient  vehemence  of  indignation."  But  it  may 
be  said,  and  with  much  shew  of  reason,  that  our  Govern- 
ment in  this  matter  is  not  obstinate,  because  it  is  not  igno- 
rant of  the  necessities  of  the  people,  and  it  is  not  careless, 
since  its  de'Jre  is  by  a  wise  system  of  assimilating  the  juris- 
diction of  the  courts  of  Law  and  Equity  to  secure  to  its 
people  the  most  beneficial  code,  to  regulate  their  relations 
one  with  another,  free  from  whimsical   extravagance  on 


the  one  hand,  and  circuity  of  process  and  delay  on  th« 
other. 

On  a  future  occasion  we  shall  refer  to  the  nature  of  the 
amendments  in  the  juridical  code  which  to  us  seem  necessary 
to  accomplish  the  object  of  assimilating  the  jurisdiction  of 
tlie  courts  of  law  and  equity,  and  to  erect  one  court  for  the 
determination  of  all  civil  questions.  In  the  meantime,  we 
would  refer  our  readers  to  the  follo'wing  extract  from  a  re- 
cent number  of  the  Law  Times : — "  The  report  of  the 
"  commissioners  appointed  to  enquire  into  the  administra- 
"  tion  of  the  law  is  expected  shortly.  It  is  believed  that 
"  the  adoption  of  the  original  scheme  of  Lord  Cairns  will 
"be  advised,  namely,  a  fusion  of  Law  and  Equity.'*'*  And 
inasmuch  as  Lord  Cairns  has  now  been  appointed  Lord 
Chancellor,  there  is  little  doubt  that  his  scheme  ot  fusion 
will  be  shortly  laid  before  Parliament,  and  in  that  case  it 
will  in  all  probability  receive  legislative  sanction. 


''Leader,'' March  ^th,  18QS, 

Every  measure  of  improvement  must  in  this,  as  in  every 
other  free  country,  pass  patiently  through  the  several  grades 
of  established  process,  before  it  will  be  consummated  by 
legislative  sanction.  The  people  must  require,  before 
parliament  will  effect  it ;  the  proposal  may  be  phil- 
osphically  just,  and  capable  of  clear  demonstration,  but  that 
is  no  guarantee  for  its  immediate  adoption  ;  for,  the  majority 
of  people  are  not  philosophers,  and  yet  the  majority  must 
first  learn  its  merits,  and  then  set  the  machinery  of  legis- 
lation in  motion.  This  process  of  instruction  is  tedious 
and  laborious,  but  it  is  the  almost  necessary  consequence 
of  our  free  institutions.  The  legislature  cannot  safely 
advance  in  front  of  public  opinion.  Some  one  suggests  the 
idea  of  an  improvement ;  then  it  is  discussed — among  the 
few  first,  and  afterwards  by  the  many ;  then  the  press 
applies  itself  to  the  subject,  and  discusses  it  bit  by  bit,  and 
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frcqacntly  repeats  it  over  utkI  over  aj^ain  ;  and  then  the 
public  be(!Oino  gradually  couscious  of  it,  and  symptoms 
occur  to  manifest  tlieir  present  wishes.  Then  some  mem- 
ber proposes  an  amendment  of  the  hiw  with  rcf^ard  to  the 
particular  sul)ject  and,  with  a  view  of  bringinu^  tlio  proposd 
improvements  before  the  House,  he  perhaps  brinujs  in  a  Bill ; 
the  arguments  in  its  favor  are  rehearsed,  a  dobjite  ensues. 
'^  It  is  an  important  matter,"  say  some.  "  The  Legislature 
shouhl  pause  bufore  tliey  consent  to  such  a  great  alteration," 
eay  others.  "  The  government  ought  to  take  it  up,"  says 
the  opposition.  This  may  appear  to  the  Ministry  doul)tful ; 
they  prefer  to  wait,  but  private  members  having  taken 
up  the  cue,  press  other  amendments,  obtain  leave  to 
introduce  and  introduce  other  Bills,  and  then  l)ill  after  bill 
being  brought  before  the  TTouse  tinkering  with  the  cpiestion, 
the  government  finally  interferes,  and  the  whole  matter 
stands  over  for  further  consideration.  The  question  has 
been  agitated,  and  the  people  are  alive  to  its  importance; 
individual  numbers  have  essayed  to  deal  with  it ;  the 
Opposition  urge  the  government  to  do  so  ;  and  the  Ministry, 
finding  that  the  question  posesses  intrinsic  merit,  take  it 
up.  Perhaps  it  is  of  such  importance  that  they  appoint  a 
commission  to  report.  The  Government  adopt  the  principle; 
the  act  is  passed.  A  great  advantage,  doubtless  a  positive 
good,  has  been  accomplished  for  ^the  people.  The 
Government  have  only  given  th  last  polish,  and  affix  the 
maker's  mark  to  a  Avork  which  has  previously  been  put 
together  for  them  by  a  multitude  of  hands. 

The  revision  of  many  of  the  acts  relating  to  the 
administration  of  justice  and  the  reform  of  the  Courts  of 
Common  La^v  and  Equity  for  the  Province  of  Ontario  is 
going  through  these  stages.  During  the  present  session 
bill  after  bill  has  been  introduced  by  independent  members 
proposing  various  amendments  in  the  law  relating  to  the 
administration  of  justice  and  the  various  Courts  of  Law, 
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and  they  have  for  the  most  part  been  withdrawn  to  enable 
the  ministry  to  in-eparc  a  bcherae  of  relief  during  the  recess. 
The  remodelling  of  these  Court? ;  the  assimilation  of  their 
jurisdiction ;  the  creation  of  one  court  for  universal 
jurisdiction  in  civil  caGCS,  is  arriving  at  that  stage,  that  we 
may  reasonably  expect  that  next  session  the  subject  mil  be 
fully  launched  before  the  House,  and  become  the  law  of  the 
land.  We  have  advocated  the  necessity  of  this  measure, 
and  have  no  doubt  that  it  will  soon  assume  a  character  of 
greater  probability.  In  England,  by  a  report  of  a 
committee  comuosed  of  the  best  men  that  could  be  selected, 
a  unanimous  and  decided  opinion  has  been  expressed  that 
a  fusion  of  Law  and  Ecpiity  is  not  alone  practicable  but  a 
necessity  for  the  due  and  efficient  administration  of  civil 
justice. 

Having,  as  wc  think  we  have,  ascertained  the  necessity 
for  this  proposed  Law  and  Equity  reform,  wo  shall  proceed 
to  enquire  in  what  mode  the  amendment  should  be 
effected. 

The  Government  of  Ontario  has  promised  that  the 
revision  and  consolidationof  the  various  statutes  relating  to 
the  administration  of  justice  shall  occupy  the  serious 
attention  of  the  Executive  during;  the  recess.  This  revision 
and  consolidation  can,  we  think,  be  best  effected  by  tlio 
appointment  cf  a  Commission  for  that  purpose,  to  be 
composed  of  the  best  legal  practitioners  that  we  hare,  two 
Equity,  two  Comaion  Law,  and  two  i  ^al  property  lawyers, 
with  a  good  and  efficient  and  recognized  industrious 
chairman,  or  president.  One  of  the  principal  directions  to 
be  given  to  this  Commission  should  be — apart  from  all 
other  duties  as  to  the  revision  and  consolidation  of  the  legal 
code — to  report  upon  and  prepare  a  statute  for  reforming 
the  Courts  of  Common  Law  and  Equity  by  assimilating  the 
two  jurisdictions,  and  to  renew  and  amend  the  existing 
defects  common  to  both,  so  that  one  jurisdiction  for  legal 
and  equitable  relief  in  all  civil  cases  mav  be  inaugurated. 
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For  all  the  preliminary  matter  which  leads  us  down  to 
this  arrangement,  we  must  refer  to  the  evidence  and 
arguments  embodied  in  our  former  articles  on  this  question, 
and  must  assume  it  to  have  been  there  proved  that  the 
measure  is  one  of  necessity.  "We  are  anxious,  however,  to 
clear  the  sul^ject  from  one  general  objection  v/liich  we  did 
not  previously  encounter.  This  question  should  be 
considered  quite  independent  of  party  politics.  We  regard 
it  as  we  would  any  improvement  in  commerce,  manufactures, 
agriculture,  or  the  like,  and  shall  believe  that  those  who 
judge  of  it  with  any  political  bias,  do  not  really  understand  it. 
We  welcome  the  necessity  for  the  reform,  we  repeat  our 
concurrence  in  its  object,  and  trust  that  in  its  pi'ogress — 
with  or  without  a  commission — through  the  legislature,  it 
will  receive  that  consideration  which  its  importance 
requires,  and  any  amendments  of  which  it  is  susceptible. 

There  should,  we  think,  be  one  court  of  universal 
jurisdiction  in  civil  cases,  and  that  the  seat  of  that  court 
should  be  at  Toronto,  the  capital  of  Ontario.  I^Tevertheless, 
every  means  should  be  devised  and  should  be  afforded  to 
the  people  of  this  Province  of  having  their  suits  tried  as 
speedily  and  as  near  their  own  homes  as  may  be,  whereby 
expense,  vexation  and  delay  may  be  avoided.  To  place  the 
due  administration  cf  justice  upon  a  sure  foundation  the 
whole  question  between  the  litigants,  be  it  one  of  law  or 
equity,  should  be  decided  in  one  suit,  and  this  will 
necessitate  the  abolition  of  the  Court  of  Chancery  as  a 
distinct  and  separate  court  of  jurisdiction,  and  assimilate 
and  merge,  as  it  were,  the  boundary  lines  between  the 
present  existing  respective  jurisdictions  of  Common  Law 
and  Equity.  We  are  convinced,  however,  that  the 
principles  which  the  Court  of  Chancery  has  ever  professed 
peculiarly  to  take  as  its  guide  and  to  enforce,  must  not  be 
lost  sight  of  and  that  they  must  be  engrafted  in  the 
Common  Law  system.  The  various  heads  under  which  its 
jurisdiction  may  be  classed  are  stated  in   the  "  Chancery 
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Act."  It  is  unnecessary  to  exhibit  and  illustrate  the 
principles  upon  which  the  jurisdiction  of  the  court  is  now 
exercised,  but  it  is  necessary  to  say  that  they  must  be  fully 
and  completely  recognized  in  any  act  by  which  fusion  may 
be  accomplished. 

It  is  a  well  credited  maxim  of  all  jurists  that  "Equity  is 
to  be  kept  in  view  in  all  things,  but  especially  in  the 
"administration  of  the  law."  This  rule  Avas  laid  down  to 
inform  the  conscience  and  to  guide  the  decisions  of  the 
judge,  by  the  Koman  jurist,  as  to  that  paramount  and 
universal  principle  which  Avas,  indeed,  then,  and  is  now 
emphatically  called  ^^  viva  vox  juris  civilis.^^  ,,"When  the 
"  common  law  is  insufficient  Equity  steps  in  to  give  redress, 
"  following,  however,  the  rules  of  law."  This  is  the  present 
system.  What  we  require  is  that  the  common  law  shall 
not  be  inelfeclual  to  give  redress,  l>ut  that  without  any 
necessity  for  equity  as  a  court  with  a  distinct  and  separate 
jurisdiction  to  step  in,  the  common  law  may  be  enabled 
to  afford  that  redress,  without  recourse  to  a  distinct  or 
separate  court  for  relief.  Lord  Mansfield  was  once  severely 
censured  for  endeavouring  to  administer  equity  in  a  court 
of  common  law,  and  we  have  been  told  "  that  a  man  will 
"  deserve  ill  of  his  country  who  should  endeavour  to 
"  confound  the  rules  by  which  courts  of  Law  and  Equity 
"  are  severally  guided."  We  are  no  longer,  in  this 
enlightened  age,  to  be  governed  by  technicalities.  It  is  no 
longer  desirable  that  there  should  be  two  sets  of  courts  in 
the  spme  country,  acting  upon  opposite  rules,  and  it  is  absurd 
and  pernicious  to  the  public,  that  diifcrent  rules  should 
prevail  in  different  courts  on  the  same  subject.  We  are 
not  of  opiuion  that  there  should  be  too  strict  an  adherence 
to  technical  rules  as  to  render  them  subversive  of  substantial 
justice:  but. we  do  think  that  the  rules  and  principles  to 
govern  the  administration  of  justice  should  be  so  assimilated 
as  to  Law  and  Equity,  as  they  are  recognized,  as  to  make 
them  a  blessing  to  the  people  for  whose  welfare  they  should 
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be  designed,  but  to  whose  misery  and  ruin,  in  too  many 
instances,  by  circuity  of  process,  vexatious  delay,  and 
expense,  they  have  as  distinct  and  separate  courts 
imquestionably  contributed. 


''Leader;'  March  Wi,  1868. 
We  have  several  times  already  stated  in  these  columns 
that  in  our  opinion  there  should  be  one  court  of  universal 
jurisdiction  in  civil  cases.  It  must  not  be  supposed  that 
thereby  we  would  dispense  with  equity  altogether.  We 
cannot  dispense  with  its  principles  ;  we  simply  urge  that  a 
distinct  court  is  unnecessary  for  their  administration.  We 
recognize  and  advocate  the  adoption  of  the  well-settled 
princij)les  of  the  Court  of  Chancery,  but  we  claim  that 
they  should  be  incorporated  with  and  form  a  part  of  the 
commor.  law  system,  so  that  every  right  and  every  remedy 
which  the  suitor  or  the  sued  may  have,  shall  be  determined 
in  one,  and  the  same  court,  and  in  one  and  the  same  suit. 
We  maintain  that  our  law  should  be  what  the  common  law 
of  England  would  have  been,  had  the  judges  accomodated 
themselves  to  the  successive  exigencies  of  the  times,  and  by 
a  skilful  use  of  the  malleable  nature  of  the  system,  given  to 
it  that  refinement  and  polish  of  which  it  was  more 
susceptible  than  any  other  body  of  jurisprudence.  What 
we  require  is  not  the  common  law  of  England  or  of  Canada 
in  its  restricted  sense,  but  the  common  law  incorporated 
with  equity,  (more  completely  than  it  is  at  present,) 
mitigated  however  in  every  instance  by  the  principles  of 
the  latter,  and  thus  adopted  to  the  necessities  of  our  time, 
and  our  country.  AV^c  require  this  system,  compounded,  of 
the  two  now  in  use,  uniting  all  their  excellencies,  but 
administered  by  one  tribunal.  The  particular  object,  we 
think,  to  which  public  attention  should  be  directed,  and  on 
which  our  legislators  must  decide,  is  to  eliminate  the  modus 
oj^erandi  by  which  the  two  systems  should  be  incorporated, 
to  ascertain  the  course  which  should  be  pursued  by  the 
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Legislature  and  afterwards  by  the  Court,  in  the  preparation 
of  rules  of  practice,  to  make  the  new  system  complete. 

Lord  Cairns  has  suggested  a  scheme  by  which  the 
common  law  courts  m  England  will  be  made  to  do  the 
work  now  performed  by  a  court  of  equity,  and  has  devised 
a  means  bj^  which  courts  of  equity  are  relieved,  and  many 
admitted  anomalies  which  disfigured  both  systems  swept 
off.  This  scheme  we  shall  shortly  print  for  the  information 
of  our  readers.  We  have  more  than  once  enumerated  the 
principal  expedients  by  which  a  coalition  of  law  and  equity 
may  be  effected.  We  believe  that  the  objects  of  a  court  of 
equity  can  be  effected  by  a  common  law  court,  but  at  the 
same  time  we  maintain  that  its  powers  as  well  as  principles; 
remedies  as  well  as  rules,  must  be  assimilated.  It  has  been 
urged  that  the  whole  question  resolves  itself  into  a  division 
of  labor.  We  think  not.  It  is  not  a  question  of  the 
division  of  labour,  but  on  the  contrary,  it  is  one  to  prevent 
circuity  of  action,  vexatious,  delay,  and  much  expense.  It 
has  also  been  suggested  that  the  Legislature  of  Ontario  has 
not  the  power  to  deal  with  the  question,  but  in  this  opinion 
we  do  not  concur.  Although  if  it  can  be  shewn  that  its 
powers  are  only  partial  to  effect  the  final  accomplishment 
of  the  great  work,  and  that  the  aid  of  the  Federal 
Legislature  is  necessary  to  fully  complete  it  we  have  no 
hesitation  in  expressing  our  conviction  that  such  aid  will 
be  cheerfully  and  readily  accorded.  We  borrowed  our  first 
principles  of  jurisprudence  and  our  modes  for  administering 
justice  from  England,  and  although  important  alterations 
in  our  laws  have  been  from  time  to  time  effected,  the 
English  principles  and  modes,  for  the  most  part,  are  still 
retained,  and  England  has  now  declared  herself  in  favor  of 
a  fusion  of  the  Courts  of  Law  and  Equity. 

In  Courts  of  Equity  both  here  and  in  England  the  judge 
who  hears  the  cause  decides  all  questions  of  fact,  and  it 
rarely  happens  (although  the  poAver  is  possessed  and  in 
some  cases  exercised)  that  Courts  of  Equity  call  in  aid  that 
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evanescent  Common  Law  tribimal — a  jury.     There  is  no 
doubt  that  decisions  upon  matters  of  fact  by  tlie  judge  in 
equity,  have    given  great  satisfacroin    in  this  country  to 
suitors  ;  the  strong  inclination,  the  manifest  and  controlling 
desire  of  the  judge,  is   to  do  justice  between  the   r.arties, 
and,  although  the  litigant  who  i'ails  may  sometimes  betray 
annoyance  and  vexation  at  defeat,  Ave  never  heard   of  a 
single  instance — we  never  heard  of  an  occasional  whisper 
against    the    system    Avhich    prevails   in    equity    in   this 
particular.     On  the  other  hand,  we  have  frequently  heard 
that    the    feelings     and    prejudices     ot     the     sometimes 
inexperienced  and  irresponsible  jury  have  been   wrought 
upon  by  the  latitude  and  license  which  arc  allowed  to  the 
advocate  in  the  Courts  of  Common  Law  on  a  trial  at  nisi 
prius.     The  facts  in  an  equity  suit  are  decided  according 
to   the  evidence,   and   by  calm  reason   alone.     Now,    all 
discursive  matter  (and  especially  almost  all  that  is  addressed 
to  the  passions)  is  pruned  away  from  the  evidence  in  Equity, 
and  at  any  rate  has  little,  if  any,  w^eight  with  the  Judge. 

If,  therefore,  in  cases  which  have  for  many  years  come 
before  the  equity  courts  for  decision,  the  verdict  of  the 
judge  upon  the  evidence  has  been  accepted  with  universal 
satistaction,  and  if  we  are  to  have  a  fusion  of  the  courts, 
and  one  court  of  imiversal  jurisdiction  in  civil  cases,  we  do 
not  eee  why  in  future  the  practice  which  has  been  found  to 
work  so  well  for  all  parties  in  equity  should  not  be  adopted 
under  the  new  system,  and  trial  by  jury  in  civil  cases  be 
abolished  altogether  ;  or  if  not  abolished  altogether,  at  any 
rate  left  to  the  option  of  the  parties  to  be  declared  by  the 
first  proceeding  they  or  either  of  them  may  take  in  the 
cause.  That  is,  if  the  plaintiff  shoidd  require  a  ]\\vy  he 
should  so  declare  on  the  initiation  of  his  suit ;  or  if  the 
defendant  he  should  so  declare  on  the  entering  of  his 
defence.  The  efficiency  of  a  judge  to  determines  questions 
of  fact  in  Equity  cases,  wdiere  those  questions  are  of  infinite 
variety,  and  frequently  more  complicated  than  those  which 
come  before  courts   of  law   and  juries,   has  never  been 
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disputed,  and  wc  are  therefore,  justified  in  the   conchision 
that  the  efficiency  of  a  jury  as  an  instrument  in  the  ad- 
ministration of  justice  in  proceedings  of  a  civil  nature,   is 
not  only  open  to  much  doubt,  but  is  very  questionable.     If 
it  be  admitted  that  the  questions  of  fact,  having  reference  to 
the  most  intimate  relations  of  man   and  man — questions 
adjudicated  upon  by  the  extensive  jurisdiction  of  the  Court 
of  Equity  havebeen,  for  many  years,  satisfactorily,  honestly, 
and  faithfully  determined   by    the  judge  who  hears  the 
evidence  ;  if  this,  we  say,  is  taken  for  granted — and  past 
exj)erience  cannot  be  offered  in  refntation — then,  we  think, 
it  follows  as  a  matter  of  course,  that  questions  of  fact  which 
arise  in  matters  of  law,  as  distinguished  from   equity,  can 
be  and  would  be  as  satisfactorily  determined  by  a  judge 
without  the  intervention  of  a  jury.     The  abolishment  of 
the  jury  system  in  civil  cases  would  be  a  great  pecuniary 
gain  to  the  country,  and,  we  think,  a  certain  and  positive 
advantage  to  the  people.     The  business  of  a  court  moreover, 
without  a  jury  is  conducted  with  a  seriousness  and  decorum 
which  are  well  calculated  to  impress  the  litigant  parties, 
and  the  public  also,  with  the  full  belief,  with  the  conviction, 
that  justice  is  being  done  to   them;  but   the  process   for 
appealing  to  the  jury,  the  declamation  of  the  advocates,  the 
torturing  of  the  evidence,  the  appeal  to  the  passions,  spoils 
all.      This  proposed  change,  we  think,   will  recommend 
itself  to  every  right-minded  man  in  the  country.     Change 
for  the  mere  sake  of  change — change,  where  the  d'^fects  of 
an  old,  or  the  merits  of  a  new  system  are  not   perfectly 
obvious,  we  deprecate ;  and  such  changes  should  be  dis- 
countenanced.    But,  on  the  other  hand,  if  we  are  shortly 
to  assimilate  the  jurisdictions  of  law  and  equity — if  we  are 
about  to  erect  one  court  of  universal  jurisdictions  in  civil 
cases,  if  we  have  found  for  some  years  the  practice  in  equity 
as  to  decisions  of  fact   to   work  well,   beneficially  to   the 
public,  and  satisfactory  to  the   suitor  and  the  sued,   it  is 
surely  wise  to  retain  this  system   and  not  to  claim   an 
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immortality  lor  trial  by  jury  in  civil  cases,  because  courts 
of  law  may  boast  and  the  public  may  aver  that  it  is 
venerable  for  its  antiquity. 

If  such  consideration  should  prevail  the  amendment  of 
our  juridical  system  will  lose  the  benefit  of  what  we  think 
will  be  regarded,  the  well-considered,  rational  and 
practicable  advantages  whicli  have  resulted  to  Courts  of 
Equity,  by  the  mode  which  they  have  adopted  for  deciding 
questions  of  fact  by  the  Judge  Without  the  intervention  of 
a  jury.  The  interests  of  the  public,  and  we  make  bold  to 
say,  the  interests  of  justice  manifestly  require  this  change 
in  the  common  law  system  of  the  present  mode  of  trial  by 
jury  in  civil  casoo ;  and  should  the  Legislature  adopt  the 
same  view  of  the  subject,  we  venture  to  predict  that  the 
loss  of  the  "  time-honored  "  institutions  of  trial  by  jury  in 
civil  cases,  will  be  a  great  practical  gain  to  the  people  of 
Ontario. 


"  Leader,''  March  ISth,  1868. 

Notwithstanding  opinions  vaguely  expressed  to  the  con- 
trary, we  are  convinced  that  without  some  such  enactments 
as  those  which  we  have  in  former  articles  on  this  subject 
suo-Giested,  with  re^-ard  to  the  fusion  ni  the  Courts  of  Law 
and  Equity,  and  the  erection  of  one  Court  of  universal 
jurisdiction  in  civil  cases,  the  administration  of  justice  in 
the  Courts  will  remain  as  it  is,  imperfect;  and  we  are 
equally  convinced  that  our  suggestions,  if  carried  into  effect, 
will  not  only  be  the  means  of  saving  much  vexation,  ex- 
pense and  delay  in  litigated  cases,  but  will  also  conduce 
generally  to  a  better  observance  of  justice,  by  adding  to 
the  speed  and  facility  with  whicli  it  can  be  thoroughly  en- 
forced. 

These  opinions  have  been  reiterated  and  fully  discussed 

and  enforced  on  the  several   occasions  we  have  brought 

this  subject  before  our  readers.     Glaring  instances  of  the 

defects  in  the  two  systems  w^e  have  already  pointed  out— 
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instances  where  Courts  of  Law  arc  obliged  to  hold  defences 
untenable,  which  in  a  Court  of  Equity  are  considered 
valid— instances  where  a  Court  of  Law  must  give  a  judg- 
ment in  favor  of  a  plaintiff  which  a  Court  of  Equity  will 
restrain  him  from  enforcing — instances  in  which  courts  of 
law  have  not  sufficient  power  to  prevent  the  law,  as  ad- 
ministered by  them,  from  being  made  the  instrument  of 
vexation  and  of  useless  expense.  And  the  true  remedy  for 
such  evils  is  to  make  the  law,  as  we  have  already  pointed 
out,  uniform  by  a  fusion  of  the  Courts  by  legislative  enact- 
ment. Why  should  not  the  final,  and  if  justice  be  done 
inevitable  result  of  litigation  be  attained  in  one  Court,  and 
in  one  suit  ?  Why  should  Courts  of  Law  and  Equity  be 
longer  permitted  to  apply  different  rules  of  right  and  wrong 
to  the  same  subject  matters  ?  Are  we  not  often  told  that 
certain  matters  or  things  are  invalid  in  equity,  though  the 
like  are  good  at  law — and  are  not  statutes  frequently  passed 
by  the  legislature  with  the  explanatory  preamble  "that  it 
"is  expedient  that  such  matters  or  things  should  be  as 
"  valid  in  equity  as  at  law  ?"  Can  more  wretched  im- 
becility be  exhibited  than  this,  that  this  or  that  something 
is  good  at  law  but  invalid  in  equity  ?  Is  there  not  a  com- 
plete w^ant  of  practical  sense  ?  AYhy  is  it  that  the  decisions 
of  law  and  equity  do  not  coincide?  And  why  should  they 
not  do  so  'i  Is  it  when  cases  are  quoted  (in  the  court  of 
law)  from  the  decisions  of  the  court  of  chancery,  that  we 
are  repeatedly  told — and  it  happens  at  O^goode  Hall  every 
term,  "that  none  of  them  is  of  the  least  avail  in  the  court 
"  of  law,  hecause  the  tioo  courts  act  on  different  princij^les  ; 
"  and  that  wdiicli  is  the  groundwork  and  foundation  of  the 
"  decisions  of  courts  of  equity  is  directly  repugnant  to 
"  every  rule  and  determination  of  the  courts  of  law?"  Yet 
this  was  the  language  of  Justice  Buller,  and  similar  lan- 
<>-uage  is  often  reiterated  from  the  Common  Law  Eench  of 
our  owm  courts. 

To  fix  the  precise  period  of  the  origin  in  England  of  the 
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courts  of  equity,  the  jurisdiction  of  which  is  in  England 
and  in  Canada,  as  tlie  reader  is  well  aware,  distinct  from 
tliat  of  the  courts  of  law,  is  unnecessary.  We  concede  that 
in  England  the  Court  of  Ec^uity  is  of  some  antiquity,  and 
that  in  Canada  it  was  erected  in  1837,  hut  was  not  very 
frequently  lieard  of  until  about  1850.  But  at  the  same 
time  it  is  clear,  that  in  England  as  well  as  in  Canada, 
charges  have  been  frequently  made  against  the  equity 
jurisdiction,  as  being  an  innovation  upon  the  jurisdiction 
of  the  courts  of  law\  T'  o  great  argument  which 
is  advanced  by  the  Court  of  Chancery  advocates  is, 
that  without  this  court,  suitors  would  be  and  remain  w^ith- 
out  remedy  and  redress,  in'  respect  of  many  rights  as  re- 
gards which  courts  of  law  are  remediless,  or  as  to  which 
they  will  not  taKC  cognizance,  and  they  say  that  as  the 
courts  of  equity  have  acquired  a  jurisdiction  derived  chiefly 
from  the  narrow  decisions  of  the  Courts  of  Law,  and  having 
now*  strictly  possessed  it.  Courts  of  Law  ought  not  now  to 
be  at  liT)erty  to  deprive  them  of  it.  We  have  answered 
this  argument  over  and  over  again.  The  separation  of 
law  and  equity  as  a  system  is  pregnant  with  many  evils, 
ineffectual  for  any  good  purpose  and  has  created  the  very 
mischief  it  was  intended  to  prevent.  "  Whatever  may  be 
"  the  lano-ua^'c  ef  bicrots,  of  men  wdiose  minds  have  never 
"  been  enlarged  by  science  or  r^^ned  by  cultivation,  of 
"pettifoggers  and  barbarians,  whatever  maybe  tho  opini- 
"  ons  of  eminent  solicitors,  or  pleading  judges,  the  great 
•'  masters  of  jurisprudence  have  taught  all  who  will  hearken 
"  to  their  voice,  that  justice  and  equity  are  synonymous. 
"  Therefore  it  is  high  time  that  a  divorce  between  law  and 
"equity,  which  has  so  long  been  the  scourge  and  scandal 
"  of  this  country,  should  terminate,  and  that  elements  which 
"  God  and  reason  have  joined  together  should  no  longer 
"by  the  miserable  narrowniess  and  ignorance  of  man,be 
kept  asunder."  Thus  wrote  an  able  English  jurist,  J.  G. 
Phillimore,  more  than  ten  years  ago,  and  this  writer  is  a 
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member  of  the  Law  Commission  wliicli  lias  recently  de- 
clared in  favor  of  the  fusion  of  law  and  cqnily,  and  the 
erection  of  one  Court  of  universal  jurisdiction  in  civil  cases. 
Dr.  Heron,  an  eminent  Irish  barrister,  in  his  history  of 
Jurisprudence  (1803)  says: — ''It  is  to  be  hoped  that  the 
"  division  of  the  administration  of  justice  between  the  Courts 
"  of  Law  and  Equity  will  be  abolished  in  England  and  Iro- 
"  land,  after  tlie  example  of  New  York  in  1850;  and  that 
"  every  court  as  to  the  decision  of  rights,  will  be  made  a 
"  court  of  unlimited  jurisdiction ;  {dthough  different  pro- 
"  cesses  may  be  adopted  to  enforce  such  rights ;  and  some 
"courts  may  decide  questions  of  larger  pecuniary  impor- 
"  tance  than  others.  The  union  of  Law  and  Equity  in  the 
"  Courts  of  England  and  Ireland  is  a  project  approved  by 
"  very  enlightened  law  reformer.  In  New  York  in  the 
'•  year  1850,  the  technical  system  has  been  in  a  great 
"  measure  destroyed  by  the  fusion  of  the  Courts  of  Law 
"  and  Equity."  And  we  agree  with  Dr.  Heron.  The 
project  upon  which  we  have  been  writing  is  one  to  be 
approved  by  every  enlightened  law  reibrmer. 

'•'The  distinction  between  law  and  equity,  and  the 
"  administration  of  justice  in  two  sets  of  courts,  was,  till 
"  of  late  years,  retained  in  most  of  the  United  States  of 
"  America ;  but  this  distinction  has  now  been  abolished  in 
"  several  of  the  States,  in  which  therefore  the  courts 
"  administer  both  law  and  equity  ;  and  a  similar  fusion  of 
"  jurisdictions  has  been  for  some  time  contemplated  in  the 
"  courts  of  this  country,  and  by  several  recent  statutes, 
"  some  steps  in  this  direction  have  been  made.  (See  2nd 
Rep,  of  C.  L.  Commissioners,  England,  1853.")  This 
distinction  between  law  and  equity  as  administered  in 
different  courts,  is  not  at  present  known,  nor  seems  to  have 
ever  been  known  in  any  other  country  at  any  time,  and 
yet  the  difference  of  one  from  the  other  where  administered 
by  the  same  tribunal  was  perfectly  familiar  to  the  Eomans 
— the  power  centered  in  one  and  the  same  magistrate  who 
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was  equally  intrusted  to  pronounce  the  rule  of  law,  and  to 
apply  it  to  particular  cases  l)y  the  princi[)les  of  Equity. 
Thus,  too,  the  Parliament  of  Paris,  the  Court  of  Session,  in 
Scotland  ;  and  every  other  jurisdiction  in  Europe,  of  which 
we  have  any  tolerable  account,  formed  all  their  decisions  as 
well  upon  2)rinciples  of  Equity  as  those  ot  positive  law. 
And  sarely,  says  the  Eno-lit;h  elurist,  Blackstone, — ''  There 
"  cannot  be  a  greater  solecism  than  that  in  two  sovereign 
"  indepcndeni  courts  established  in  the  same  country, 
"  exercising  concurrent  jurisdiction  and  over  tlie  same 
"  subject  matter,  there  should  exist  in  a  single  instance  two 
"  different  rules  clashing  with  or  contradicting  each  other. 
"And  thus  of  late  it  lias  been  proposed  that  a  fusion  should 
"  be  made,  and  that  the  distinction  between  Law  and 
"  Equity  should  be  abolished."  The  system  of  our  Courts 
of  E(piity  is  a  labored  connected  system,  governed  by 
established  rules,  and  bound  down  by  precedents  from 
whicli  tliey  do  not  depart. 

"VVc  have  collected  these  opinions  upon  the  question. 
They  cannot  be  without  an  influence  on  the  public  mind, 
in  preparing  it  for  the  fuller  consideration  of  the  subject 
when  it  will,  as  we  believe  it  will,  be  brought  more  pro- 
minently before  the  people  of  Ontario — and  probably  in 
the  next  Session  of  Parliament  before  their  representatives. 
More  might  have  been  said  and  ura-ed  in  favor  of  the 
practical  utility  of  a  fusion  of  the  courts ;  but  probably 
enough  has  been  said  to  make  the  question  intelligble  to 
the  public  and  to  stimulate  tlie  thoughts  of  those  who  are 
disposed  to  consider  this  great  question  of  law  reform.  If 
the  views  we  have  advanced  are  sound — if  the  opinions  of 
the  able  jurists  which  we  have  recorded  are  entitled  to  any 
consideration — it  is  plain  that  the  question  recommends 
itself  to  the  earnest  consideration  ot  all — for  all  are  alike 
interested.  It  is  progression — it  is  reform — it  is  an  advance 
— the  like  of  which  we  find  among  other  nations. 
England  has  adopted  the  principle  and  will  shortly  put  it 
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into  practice.  Wc  go  heartily  with  this  BUfrgestcd  reform, 
and  the  unicndmcntfl  of  the  legal  code  to  give  cftect  to  it — 
and  a  wise  law  to  this  end  W3  regard  as  one  of  the  deepest 
responsibilities  of  the  Legislature  of  Ontario, 

The  Confederation  Act  provides  that  in  each  Province 
the  Legislature  may  exclusively  make  laws  in  relation  to 
*'  Property  and  Civil  Rights  in  the  Province,"  and  for  "the 
"  administration  of  justice  in  the  Province,  including  the 
"  constitution,  maintenance  and  organization  of  Provincial 
•' Courts,  both  of  civil  and  criminal  jurisdiction,  and  in- 
"  eluding  procedure  in  civil  matters  in  those  cM)urtB."  It 
also  provides  that  the  Governor-General  shall  appoint  the 
Judges  of  the  Superior,  District  and  County  Courts  in  each 
Province.  It  also  provides  that,  "not  withstanding  any- 
"  thing  in  this  Act,  the  Parliament  ot  Canada,  may  make 
"  provisions  for  the  uniformity  of  all  or  any  of  the  laws 
"  relative  to  property  and  civil  rights  in  Ontario,  ^ova 
"  Scotia  and  New  Brunswick,  and  of  the  procedure  of  all 
"  or  any  of  the  courts  in  those  three  provinces,  and  from 
"  and  after  the  passing  of  any  Act  in  that  behalf  the  power 
"  of  the  Parliament  of  Canada  to  make  laws  In  relation  to 
"  any  matter  comprised  in  any  such  Act,  sliall,  notwith- 
"  standing  anything  in  this  Act,  be  unrestricted  ;  hut  any 
"  Act  of  the  Parliament  of  Canada  malcincj  2^i'Ovision  for 
" such  imiformitij  shall  not  have  effect  in  any  Province 
"  unless  and  imtil  it  is  adojpted  and  enacted  as  law  hj  the 
"  Legislature  thereof ^ 

There  is  no  doubt  that  the  Legislature  of  Ontario 
possesses  the  power  to  revise  and  consolidate  the  various 
statutes  relating  to  the  administration  of  justice,  and  to 
blend  our  courts  of  common  law  and  chancery  intf)  one 
court  of  universal  jurisdicton  in  civil  cases. 


JUDICATURE  COMMISSION. 
The  first  and,  up  to  the  present,  the  only  report  of  the 
Commissioners,  referred  to  in  the  foregoing  articles,  and  of 
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wlilcli  Comiuii^sion  LorJ  Cairns  was  Chairman,  is  dated 
25tli  March,  18G0.  I  extract  a  few  paragraplis  from  tliis 
Report : — 

"  iNTIJonUCTORf  OnSKIiVATIOXS." 

In  commencing  the  enquiry  wliich  wo  were  directed  by 
Your  Majesty  to  make,  th(^  first  subject  that  naturally  pre- 
sented itself  lor  consideration  was  the  ancient  division  of 
the  Courts,  into  the  Courts  of  Common  Law,  and  the  Court 
of  Chancery,  founded  on  the  well  known  distinction  in  our 
hiw  between  Common  Law  and  Equity. 

This  distinction  led  to  the  establishment  of  two  systems 
of  Judicature,  organized  in  diifereiit  ways,  and  administer- 
ing justice  on  different  and  sometimes  opposite  principles, 
using  different  methods  of  procedure,  and  applying  differ- 
ent remedies.  Largo  classes  of  rights,  altogether  ignored 
by  the  Courts  of  Common  Law,  were  protected  and  enforced 
by  the  Court  of  Chancery ,  ard  recourse  was  had  to  the 
same  Court  for  the  purpose  of  obtaining  a  more  adequate 
protection  against  the  violation  of  Common  Law  rights  than 
the  Courts  of  Common  Law  were  competent  to  afford. 
The  Common  Law  Courts  were  confined  by  their  system  of 
procedure  in  most  actions, — not  brought  for  recovering 
the  porsession  of  hmd, — to  giving  judgment  for  debt  or 
damages,  a  remedy  which  has  been  found  to  be  totally  in- 
sufficient tor  the  adjustment  of  the  complicated  disputes  of 
modern  society.  The  procedure  at  Common  Law  was 
founded  on  the  trial  by  jury,  and  was  framed  on  the  suppo_ 
sition  that  every  issue  of  fact  was  capable  of  being  tried  in 
that  way ;  but  experience  has  shown  that  supposition  to  be 
erroneous.  A  large  number  of  important  cases  frequently 
occur  in  the  practice  of  the  Common  Law  Coiu'ts  which 
cannot  be  convenientlv  adapted  to  that  mode  of  trial ;  and 
ultimately  those  cases  either  find  their  way  into  the  Court 
of  Chancery,  or  the  Suitors  in  the  Courts  of  Common  Law 
are  obliged  to  have  recourse  to  private  arbitration  in  order 
to  supply  the  defects  of  their  inadequate  procedure. 
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The  evils  of  tliis  double  system  of  Judicature,  and  the 
confusion  and  conliict  of  jurisdiction  to  which  it  has  led? 
have  been  lonp-  known  and  acknowledged. 

The  subjeci  'Ugaged  the  attention  of  the  Commissioners 
appointed  in  1851  to  enquire  into  tlio  constitution  of  the 
Court  of  Chancer3\  Those  learned  Commissioners,  after 
pointing  out  some  of  the  defects  in  the  administration  of 
justice  arising  out  of  the  conflicting  systems  of  procedure 
and  modes  of  redress  adopted  by  the  Courts  of  Common 
Law  and  Equity  respectively,  state  their  opinion,  that  "a 
"  prnctical  and  cft'ectual  remedy  for  many  of  the  evils  in 
"  quL^stion  may  be  tound  in  such  a  transfer  or  blending  of 
"  jurisdicti(m,  coupled  with  such  other  practical  amendments, 
"  as  will  render  each  Court  competent  to  administer  com- 
"  plete  justice  in  the  cases  which  fall  under  its  cognizance.'' 

In  like  manner  the  Commissioners  appointed  in  1850  to 
inquire  into  the  constitution  of  the  Common  Law  Courts 
make,  in  tlieir  Second  Heport,  a  very  similar  recommenda- 
dation.  They  report  that  "  it  appeared  to  them  that  the 
«'  Courts  of  Common  Law,  to  be  able  satisfactorily  to  admin- 
'' ister  justice,  ought  to  possess  in  all  matters  within  their 
"jurisdiction  the  pow^r  to  give  all  the  redress  necessary  to 
"  protect  and  vindicate  Common  Law  rights,  and  prevent 
"  wrongs,^  whether  exi^5ting  or  likely  to  happen  nnless  pre- 
"  vented ;"  and  further  that  "  a  consolidation  of  all  the 
"  elements  of  a  complete  remedy  in  the  same  Court  was  ob- 
"■  viously  desirable,  not  to  say  imperatively  necessary, 
"  to  the  establishment  of  a  consistent  and  rational  system 
"  of  preccdure." 

Li  consequence  of  these  Reports  several  nets  of  Parlia- 
ment have  been  passed  for  the  purpose  of  carrying  out  to  a 
limited  extent  the  recommendations  of  the  Commissioners. 

By  virtue  of  these  Acts  the  Court  of  Chancery  is  now, 
not  only  empowered,  but  bound  to  decide  for  itself  all 
questions  of   Common  Law  without  having  recourse,    as 
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formerly,  to  the  aid  of  a  Common  Law  Court,  whether 
such  questions  arise  incidentally  in  the  course  of  the  suit,  or 
constitute  tlio  foundation  of  a  suit,  in  which  a  more  effectual 
remedy  is  sought  for  the  violation  of  a  common  law  right, 
or  a  better  protection  against  its  violation  than  can  be  had 
at  Common  Law.  The  Court  is  further  empowered  to  take 
evidence  orally  in  open  Court,  and  in  certain  cases  to  award 
damages  for  breaches  of  contract  or  wrongd  as  at  Common 
Law  ;  and  Trial  by  Jury, — the  great  distinctive  fecture  of 
the  Common  Law, — has  recently,  for  the  first  time,  been 
introduced  into  the  Court  of  Chancery. 

On  the  other  hand,  the  Courts  of  Common  Law  are  now 
authorized  to  compel  discovery  in  all  cases,  in  which  a 
Court  of  Equity  would  have  enforced  it  in  a  suit  instituted 
for  the  purpose.  A  limited  power  has  been  conferred  on 
Courts  ot  Common  Law  to  grant  injunctions,  and  to  allow 
equitable  defences  to  be  pleaded,  and  in  certain  cases  to 
grant  relief  from  forfeitures.  These  changes,  however,  fall 
far  short  of  the  recommendations  of  the  Common  Law 
Commissioners,  Vv'ho  in  their  Final  Report  expressed  the 
opinion,  that  power  should  be  conferred  on  the  Common 
Law  Courts  "  to  give,  in  respect  of  riglits  there  recognized,. 
"  all  the  protection  and  redress  which  at  present  can  be 
obtained  in  any  jurisdiction." 

The  alterations,  to  which  we  have  referred,  have  no  doubt 
introduced  considerable  improvements  into  the  procedure 
both  of  the  Common  Law  and  Equity  Courts ;  but,  after  a 
careful  consideration  of  the  subject,  and  judging  now  with 
the  advantage  of  many  years  experience  of  the  practical 
working  of  the  systems  actually  in  force,  we  are  of  opinion 
that  "  the  transfer  or  blending  of  jurisdiction"  attemped  to 
to  be  carried  out  by  recent  Acts  of  Parliament,  even  if  it 
had  been  adopted  io  the  full  extent  recommended  by  the 
Commissioners,  is  not  a  sufficient  or  adequate  remedy  for 
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the  evils  complained  of,  and  would  ai>  best  liav^e  mitigated 
but  not  removed  the  most  prominent  of  those  evils. 


* 
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CONS'iiTCTION   OF   THE   RurREME    CoURT. 

We  are  of  opinion  that  the  defects  above  adverted  to 
cannot  be  completely  remedied  by  any  mere  transfer  or 
blending  of  juHsdiction  between  the  Courts  as  at  present 
constituted ;  and  that  the  Urst  step  towards  meeting  and 
surmounting  the  evils  complained  of  will  be  the  consolida- 
tion of  all  the  Superior  Courts  of  Law  and  Equity,  together 
w^ith  the  Courts  of  Probate,  Divorce  and  Admiralty,  into 
one  Court,  to  be  called  "  Iler  Majesty? 's  Supreme  Court,"  in 
which  Court  shall  be  vested  all  the  jurisdiction  which  is 
now  exercisable  by  each  and  all  the  Courts  so  consolidated. 

This  consolidation  would  at  once  put  an  end  to  all  con- 
flicts o±  jurisdiction.  No  suitor  could  be  defeated  because 
he  commenced  his  suit  in  the  wrong  Court,  and  sending  the 
suitor  from  equity  to  law  or  from  law  to  equity,  to  begin 
his  suit  over  again  in  order  to  obtain  redress,  will  be  no 
longer  possible.'" 


On  Wednesday,  25tr  January,  1871,  Mr.  Blake  brought 
this  subject  before  the  Ontario  Legislature,  and  I  subjoin  a 
copy  of  his  resolutions  : — 

"  1.  That  according  to  tlic  pro-ent  plan  of  dispensing 
justice  ill  civil  cases,  there  are  two  different  and  incon- 
sistent systems  of  law,  one  of  which  is  framed  chiefly  to 
soften  the  rigour  and  supply  the  defects  of  the  other. 

2.  That  these  two  systems  are  administered  by  different 
Courts,  with  different  modes  of  procedure,  neither  Court 
being  competent  to  do  full  justice  or  administer  the  whole 
law  of  the  land  in  each  case  before  it. 

3.  That  this  plan  is  anomalous  in  theory,  and  in  practice 
involves  great  and  needless  expense  to  suitors,  causes  con- 
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fusion,  embarrassment  and  uncertainty  in   the   law,   and 
retards  its  amendment. 

4.  That  under  any  well  regulated  plan  there  should  be  but 
one  system  of  law,  under  which  each  party  to  a  suit  should 
be  able  to  enforce  in  that  suit  against  the  opposite  party 
his  full  rights. 

5  That  in  the  opinion  of  this  House  stei)s  should  be 
taken  to  obviate  the  defects  indicated,  and  accomplish  the 
result  aimed  at  in  the  preceding  resolutions." 

"  A  debate  ensued,  and  from  a  report  thereof  which  I  have 
extracted  from  the  "  Glohe^^  of  the  25th  January.  The 
Attorney  General  (The  Honorable  J.  S.  Macclonald)  said: 

"  He  never  had  but  one  opinion  as  to  the  ntcessity  of  the 
changes  sought  for  by  the  lion,  membsr  for  South  Bruce 
(Mr.  Blake.)  Within  the  last  two  months  he  had  told  the 
Chancellor,  Chief  Justice  Ricliards,  and  Judge  Morrison, 
that  it  was  his  intention,  after  tliis  session,  to  appoint  a 
commission  to  see  how  those  courts  could  be  better  consti- 
tuted than  at  present.  This  was  no  new  idea  of  his,  for  he 
had  spoken  to  his  colleagues  about  it.  It  was  his  intention 
to  procure  two  or  three  of  the  best  minds  to  inquire  into 
this  matter ;  and  he  would  observe  that  when  a  similar 
change  took  in  the  courts  of  the  State  of  New  York,  sixteen 
or  seventeen  years  ago,  they  were  preceded  by  a  report.  It 
was  not  an  easy  matter  to  adopt  suddenly  the  system  proposed 
by  the  hon.  member  for  South  Bruce.  It  was  too  serious  a 
matter  to  go  now  into  committee  on  those  resolutions  with- 
out adopting  the  precaution  of  previous  inquiry.  The 
Government  would  issue  a  commission  to  inquire  into  the 
matter,  and  have  a  report  next  session.  He  hoped  that  the 
hon.  member  for  South  Bruce  would  be  satisfied  with  the 
exertions  he  had  made,  and  with  the  promise  that  had  been 
given." 

Mr.  Blake,  as  I  gather  from   the  same  report,  said  in 
reply : — 
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"  That  he  did  not  anticipate  that  any  great  progress 
would  be  made  by  this  coniniission,  and  thought  that  the 
House  would,  after  all,  have  to  legislate  without  assistance 
from  the  commission.  He  would  accept  the  proposal  of  the 
Attorney-General,  ;  nd  ask  leave  to  withdraw  the  resolu- 
tions." 

The  House  having  granted  permission,  the  resolutions 
were  withdrawn. 
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